' COMPTROLLER GENERAL OF THE UNITED STATES N
\ WASHINGTON, D.C. 20543 ‘ '1_'

April 30, 1973

P ¥

Hationsl laritime Unlon 65 Anerica
¢/o Avraham E, Freedzan
Counselor at Law and Proctor
in Adniralty :
36 peventh Avenue
Hew York, liew York 10011}

L J

Geatlemens

Reference ig made to the letter of October 13, 1972, and gubsequent
correspondence, profeating against the award of a contract to Hudson
Watervoys Corporation (Hudson) under request for propesals (RFP) No,
NO0033-72~R-0046, igsued by the Militory Bealift Command (MSC).,

A - The RFP requested offera for operation of 13 Navy tankers for a

N period of five yecars comnencing on Jlovexber 1, 1972, with a right to
terminate after the firat year on 30 days notice, The vessels consist
of 8 ench T-2 type tankers and 5 each T-5 type tenkerr. Offerors vere
advised thot the T-2 type tankers are scheduled to be inactivated over
the next five yeare, The RFP gtated that the negotiating authority was -
10 U.8.C, 2204(n)(20); that & cost-plus-award feo contract would be

' everded, and that an eward fee would be designed es an incentive over

and above the fixed-fece to encourape optimum performence and cconay
in oparation,

The following evaluation fectors were set forth in Paragraph 7 of
tho RFP;

() Dperience of Operations which encampassed the
offcror's company hictory in tenker operations
including type, grude, and service of tenkers
and other ships currently being operated;

(b) lonegement asteff vhich included education,
cxperience and number of technical sphore perw
ponnel in the following cotegories each of
vhich verce bricefly described:
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Operations

Maintenance and Repair
Purchasing and Property Control
Accounting

Insurance Claimsj

VW o

(e) Operating costs {experience and projected for MSC
tankers) which includzd existing union egreements,
manning and wage scalea, overtime, fringe henefits,
state wnemploynent texes, subaistence, insured
loss experience including deductibles, premiums,
number of clains and total amount peid and .

() Fixed fee,

An Evaluation Board comprised of MSC personnel fronm various
divisions was established to assist in the evaluation of the information
requested by the IFP, Eight proposals were received and distributed to
the Evuluntion Board, The initiel review found that two of the offerora
did not have the minirum experience in tanker operations required by
the solicitation and therefore these two offerors were not given any
further coneideration.,

By telegram of September 21, 1972 to the remzining six offerors,
MSC requested projections of the offerors’ vearly expense (305 days) in
the following cutegories: '

Eage Vacges - Regulaxr
Wepes = Overtine
Wages -~ Other

Payroll Taxes

Subsiptience

Offerore wvere instructed thet the wvnge projectionc vere to be based on
union agreenznte effective as of June lH, L1971, for licensed personnel
and June 16, 1972, for unlicensed personnel; that 'weges-other' included
vacetion, pension and velfere, and training costs; that "weages-overtinme"
and “"Subsistence"” were to be based on the mott recent l2-month experience
and that breakdovn {igures should be available for a scheduled meeting

as set forth in the telegram, The Lvaluation Board met writh each of the
offerors on September 25 and 26 and thereafter best and {inal offers

were requested fram the eix offerors by Scptember 28.

Based on data subuiited by the of'ferore, 1SC'a Comptroller and tho
contractling oli'icer prenared « {five year projoetion of the ecsts of
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oparations for each of the offerors, Hudson, whose employees cre affili..
ated with the Seafarers International Union (8IU), had the lowest pro-
Jected costs of operations for the five yoar period (&k4,916,870), Twc
other cfferors, with aaployees affilianted with the 51U, hed the second
and third lowest projected costs of operations, }Mathiacsen, whose
exployees ere affiliated with the National }lavitime Union (1), had
the fourth lowest projected costs of operations (85,449,783), The
compony with the fifth lowest projected costs of operetion (§$5,553,224)
wvas lMarine Transport Lines, Incorporated (ML), vwhose employees are
clgo affiliated with the I2{U.

1SC hes Dwrpished our Office with its breakdown of the ectimated
coats of operations for Hudson, Mathiasen, and MI'L, Lised on the data
furnished by the offorors, & copy of which was nade available to you,
MEC's breakdowm indicates that while most of the costa of operaticn
are bagically eaual, Kudson's projection for "weges-other" for cach
type of tonker is substantially lower than the projection on this item
for elther Mathiasen or MI'L, The five year projection of the costs of
operation for eech offeror was submitted to the Evaluation Boerd and,
after review, the Board recommended on avard to Hudson, The con-
tracting officer evproved this recommendation end & notice of award
was sent to Hudson on Qetober 2, 1972,

Thercefter you protested the award to our Office end also filed
a patition in the District Court for the Distriet of Columbie (Civil
No, 2235-72) on lovexber 9, 1572, for o preliminary injwmection to
restrain 1530 fronm trensferring any chips wntil owr 0{{ice had an
opportunity to decide the protest., The Distriet Court on lovember 21,
1972, desiied the potion for o preliminary injunction., Most of the
ehiips heve been trewpferred ot this time,

Your protest urges that the awerd o Hudson wes invalid, You
contend that MEC's yrojected costs of aperation for liudson based on
figeres firpiehed by Yudson Lor lubor coste, cvertine retes ond fee
verve inacowrete and Lhat lathlesen and [2L cotunlly have lower costs
of operstion then liudson, In any event you contend that costs ney
not be colwsidered vo controlling in averding costereinbursement type
contrueto, end that a single award weakens the United Stetes fleg
nerchent 1orine, ’

With reopeet to the lebor costs included in VSC's projection you
have furnished your version of the projeccted vnlicensed labor conts for
Hudeon and }Mathinsen based on Torma subritted fo the I'my Board by two
employer ossocictionn, One of tne oy Eooard forna ceoncerns o collective
bargaining acremcent for 17,500 cuzployaas affidinted vith the T4, 'The
ovhar Foy Louaré iius conezny swlory eud benediits eohwsinonts fer 6,210
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employces aeffiliated with the 8IU, You urge that the rates on the Pay
Board formp indicate that Mathiasen has lower leahor costs than Hudson.,

M80 testel the accuracy of the various wage costa submitted by
Hudson pgeingt ludson's collective bavgaining apgreements with SIU and
vas saticficd that Jwdson's rates wera realistic, Apparently )iSC
never concliderad the rates on the Pay Board forrms in the evaluation,
lowaver, we have no busis for copeluding that J13C's reliance on the
uwnion pgreements wes unreasonable or that the Pay Board forms establish
the inaccurcey of MSC's projection of lator cousts, In this regard 143C
hos advised that sinece the unions representing licensed persornel hed not
compleved their nepotiations for 1972 ugreements, at the vime of the
evaluations, the of'ferorn vere requested to use the 1971 egreements for
licensed personnel, On the other hand the 1972 union sgrecments for
unlicenced personnel were completed es of the tim: of evaluation and
offeroys were instrusted to use the data from the new agreements in
submitting the cost estimates for this ftem,

You contend that'your overtime rate of Bl porcent is more
realistic than Hudson's overtime rate of 80 percent because your rate
was based on ccetucl eypsrience with 188 tenkers vhereas Huigon'c rate
was based on ¢xperienca in the commerciel sector, With respect to this
contention MSC contendp that it was proper to use the same overtime
percentile vy ntraight tims wvages for toth Mathiesen and Hudson. Tb
further states that even after opplying the saus overtire rates Hudscon's
oversll cosls of operation vere still low, Also, JISC advises that the
overtime percentilas of Hudeon and licthiasen have since been verified
in estublishing basie creyy costs for eacelator clauses in charter
parties coverd: g perdods in excess of one year, ‘ine overtime percentiles
used in negotio - ing the bacie crew costs was 80 percent in the case of
Mathiusen and 75 percent in the case of Hudéon,

You have wrged, howover, that 1:5C shouwld tesgt the realicw of the
overtie rate for the offeror by applying current INU cnd SIU overtine
retes to past celected representative voyages of MSC tankers, 1SC did
not make such an analysis since it wes saticfied that Hudson's overtime
percentile vau cealistle, Also, lSC is not avare of any chunge in
currant collcctive bergaining azrecmants thet would: require the use of
a different overtime percentile fox Hudcon. We find no baagie to object
to MSC's cvaluation of overtize costs,

With regard to fees, you contend that the projected $50 daily fixed
maneremant fee offered by hudson, viaich was $10 per dey leas than the
poounl Ll coment foe wnder Tiie Miavulisoen ead HIL cuntracve, wvasg
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unrealistic, }M3C accepted Hudson's offer of the fee at face value since
the fee wags fixed, IMSC further roports that the fixed-fee covers an
insignificant portion of the total coats and as such would not affect
the outcoue of the evaluation,

We heve noted thet the eyard of coste-rcicbursement type controcts
requires exerclse by vprocurencnt ypersonncl of informed Judrments whether
submitted proponels cye reelistic ag to proposed costs as well as to
technicol cymroach, 590 Comp, Gen, 390 (1970), DBaged on our review ve
find that the record gupports that }SC Lsd an adequate basis for lts
Judgment thnt Hudson's costs were realistic in each of the categories
questioned by you,

With rogard to the prpgument that MSCE violated Armed Services
Procurement Reguwlation (AGFR) 3«805.2, because costs were made the
controlling feetor in selecting Hudson as the cuccesafwl offeror, our
Office hop held that cstinated costs and fee should be considered in
the eveluation even in costereicoursement type contracte, Bee 50 id,
390, HKSC reports that ludgon ret 21l of the quelificclione for an
cperetor required by the RFP, In this regard HSC found thet Hudcon
preoontly opzrebec geven Unlted Btatee flag tonkers as well ao o
nuzber of dry corgo ships (some unGer charter to }SC) end containers
chips for its povent, Scotrain Linen, Incorporaied, in berth service,
The other fiv: off'erors uvnder consideration vere alco wltirctely
founé to be arccpieble to HEC, Therefore, cocts Lecame the factor
vhich diff'crenticted the offerors, Ve believe it was propzr for the
egency to give consid:zration in the evrluction to its vnpessment of
ecach offeror'e cost proposal in tewus of cost reclism or probsble
cost o the Govamieat, See B-176703, April 1), 1073, 52 Coup,

Gen, .

You clso contend that since 10 U,.85.C, 239%(e)(10) cs implemented
hy £STR 3-7210,2(xi) avithorizes the uge of nerotistions vhen the pro-
curcrent inciudes porvices for the operaticn of Goverrmenteovned
vesoels, this mugt be construed es recogmizing the enti.competitive
Teetors such &8 rivelry between wdons that are unigue in the maritine
industry, ‘Therifore you contend thet it wvas improper to use
compebitive vrocedures in awarding this econtract, Ticd in with this
argunent is the further contontion that by suvirding o contract to a
sinzle concern, lSC 1oy vealien the United States flag nerchant
eparine by the eliwmination of certain carriers,

Under 10 U.G,C. 230%(g), vropoucls nust be coliecited froa the nesiinum

nirhey off ¢ ndAsfted ravrvats ond Gdreunnionn ruet Lo eondieater with 11 of
tho efboee s withiny Uag Cerpaelnins raveie. Lon LrJlomaniing belians of
LETR Bl y00uive TRLE NEOLINGGD I TOCUNEICHTOE Pl GOLM UL VEVE L0 Wil

masduvm prosviccble eteat,  Bee ABIQ Scetiong 3-10), 3-i02 wud 3-Ud5,
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We do not interprot ASPR 3-210,2(%i} ns permitting on cxcaption to the
bagic reowdransnt for coapetition, Therefore,we belleve HIC was morely
following the manidate of the ptatute and regulation by utilizing con-
potitive procedures in this procurement,

Further, 13C roports that tankers hove buan operated in the past by
concerns ofiilicted with only one wnlon without veeroning the United
Stebor Clog merchant mordne, lMoreover, the tenkors will coptinve to be
operated undey the Acoricen flog, menned by Aseriean citizen merchant
parine crevs wffilicted vith fnvrican unions, In the eireumstonces ve
do not find that the avard to Hudeon way e quenstioned on thio basie,

For the rorepoing reacons your orolest is denled.

Sincerely yours,
PﬁuI a4, Decbling

For the Comptroller Gonerel
of the United Elntes





